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In December 2007, the European Union signed
in Lisbon the new Reform Treaty amending
the existing European treaties. The treaty, now
called the Lisbon Treaty, finally entered into
force on 1 December 2009.! Almost three years
into the post-Lisbon era, this policy brief
evaluates the impact of the new treaty in a very
specific policy dimension: counterterrorism.
brief

overview of the

This  policy uniquely  offers a

comprehensive treaty’s
consequences on EU internal and external
counterterrorism policies and institutions,
based on a series of interviews with EU
officials as well as on an extensive review of the
literature. As a form of conclusion, this policy
brief opens a broader reflection on the need to
review the existing European strategies related

to terrorism and security more broadly.

Internal Security and
Counterterrorism in Europe After
the Lisbon Treaty

In the realm of counterterrorism, the Lisbon
Treaty had a much bigger impact on the
internal dimension compared to the external
one. This is mostly due to the so-called
depillarization of the EU’s competences and to
the new powers acquired by the European
Commission in the field of justice and home

affairs.

Depillarization

The Lisbon Treaty abolished the former pillar

structure of the EU, which separated

“community matters” in the hands of the
European Commission (first pillar) from
intergovernmental matters related to foreign
policy (second pillar) and justice and home
affairs (third pillar). The latter competence is
now shared between the EU and the member

which has

consequences.

states, three  important

First, post—Lisbon Treaty, the EU has a greater
role to play in matters related to internal
security, and the decision-making process is
“simplified” and more flexible as decisions are
taken according to the “community method,”
i.e., a qualified majority vote (QMV) among
the member states, as opposed to the unanimity

rule used previously.’

Second, the European Parliament now has a
greater oversight role on these matters, as well
as  full National
parliaments have also gained greater powers,

codecisional  powers.
for instance, with scrutiny over Europol
activities as well as over the Common Security
and Defence Policy (CSDP).’ The significance
of this evolution cannot be understated, as the

holds

distinct, sometimes antagonistic views from the

European  Parliament traditionally
Commission and the member states on many
issues related to security, fundamental liberties,
and the maintenance of a balance between the
two. There is therefore a good probability that
future EU policies in the field of internal
security and thus in counterterrorism will be
shaped by this new balance of power between

the EU institutions. According to practitioners,
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the new role of the European Parliament has
already  been  well internalized by
policymakers, which now pay more attention
to the Parliament’s views while drafting

legislative proposals.*

Third, the jurisdiction of the European Court
of Justice (ECJ) was extended to cover all
freedom, security, and justice issues.” Although
the new competence of the ECJ will effectively
begin on 30 November 2014 after a five-year
transitional period, there is already speculation
that the ECJ will have a significant impact on
internal  and  external  counterterrorism
policies.” Among other things, the ECJ will be
able to press reluctant member states to
implement measures adopted by the EU, a
recurring problem which has been deemed the
Achilles’ heel of EU counterterrorism
measures.” Limits to the ECJ] jurisdiction,
however, are likely to reduce the possibilities of
its oversight role in counterterror legislation.
The extrapolation of the “community method”
to justice and home affairs matters and more
precisely to the QMV rule could actually lead
to the opposite of the desired effect, i.e. to a
further slowdown of the implementation

pI'OCCSS.Z‘I

Freedom, Security, and Justice

Another innovation of the Lisbon Treaty came
with the clarification of the general objectives
of the EU, as Article 3(2) elevates the concept
of an area of freedom, security, and justice
(AFSJ) to a core aim of the EU, just after the
promotion of “peace, [EU] values and the well-
being of its peoples” (Article 3(1)) but before
establishing an internal market (Article 3(3)) or
a monetary union (Article 3(4)). Article 3(2)
states that “[t]he Union shall offer its citizens
an area of freedom, security and justice
without internal frontiers, in which the free
movement of persons is ensured in conjunction
with appropriate measures with respect to
external border controls, asylum, immigration

and the prevention and combating of crime.”
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This article sets internal security as a
fundamental objective of the EU. The concrete
objectives of the AFS] are more explicit than in
previous  treaties.”  According to  one
practitioner, this article gives a greater sense of
purpose to anyone working on EU justice and
home affairs issues, as it is now clear that they
are working to establish an AFS] “for the
citizens,” having therefore an explicit reference
to their policies that was allegedly absent

earlier.'?

Despite the stated priority of establishing an
AFSJ, however, matters related to national
security remain exclusively the competence of
the member states.!" According to one
practitioner, around 90 percent of the
counterterrorism activities in Europe take place
at the national level, and less than 10 percent
take place at the EU level.” Despite some
interesting innovations, the Lisbon Treaty has
not modified this ratio, and the EU remains a
marginal actor in counterterrorism activities,
internally and externally.

More Actors With More Powers

Within the European Commission, there are
now arguably more services dealing with
counterterrorism broadly defined. To begin
with, the former Directorate-General (DG) for
Justice, Liberty and Security was divided in
2010 into two different DGs, each dealing with
a different dimension of counterterrorism
policies: the DG for Home Affairs and the DG
for Justice. Although this evolution was the
result of a political choice by European
Commission President José Manuel Barroso, it
was nonetheless at least partly a decision made
in light of the new competences granted by the
treaty. In addition, some other DGs have now a
role to play in the preparation of
counterterrorism  policies, internally and
externally, such as the DG for Humanitarian
Aid and Civil Protection (ECHO).
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The Lisbon Treaty has conferred a legal
personality to Europol, Eurojust, and Frontex,
which can now enter into international
agreements. The treaty has slightly broadened
the remit of these agencies, for instance, to
include the establishment of an “integrated
management system for external borders” with
clear implications for the activities of Frontex,
the border-control agency, with limited impact
in the short term, but potentially significant
impact in the medium term.” The European
Parliament also has consequently received
power to scrutinize the activities of these

agencies.

The treaty foresees the creation of a European
Public Prosecutor’s Office, although unanimity
of the member states is still required, as well as
the consent of the parliament, to establish this
office within Eurojust. In 2010 the Belgian
presidency of the EU pushed unsuccessfully for
the creation of the prosecutor’s office, meeting
strong resistance from some other member
states."* This office would be tasked to combat
crimes affecting the financial interests of the
EU and possibly serious crimes having a cross-

border dimension.

Last but not least was the creation of a new
Standing Committee on Internal Security
(COSI) in the Council of the European Union
in order to “ensure that operational
cooperation on internal security is promoted
and strengthened” within the EU (Article 71).
COSI gathers representatives from the national
security services with a view to coordinate,
among other things, “police and customs
cooperation, external border protection and
judicial cooperation in criminal matters
relevant to operational cooperation in the field
of internal security.”” COSI is widely seen as
having a huge potential to improve
coordination on internal security. As a new
body, however, it still needs to find its marks
in the complex EU policymaking constellation.

The Solidarity Clause

One specific innovation of the Lisbon Treaty
has enormous potential for the EU’s internal
and external policies on counterterrorism: the
“solidarity clause.” Article 222 of the treaty
states that “[tJhe Union and its Member States
shall act jointly in a spirit of solidarity if a
Member State is the object of a terrorist attack
or the victim of a natural or man-made
disaster. The Union shall mobilise all the
instruments at its disposal, including the
military resources made available by the
Member States.”

The solidarity clause, which is both “rather
ambitious and somewhat vague,”'® offers many
opportunities to the member states in terms of
counterterrorism  action, both on the
prevention side and on the response side.
Measures can be taken inside the EU but also
outside the EU territory, including with
military means.” Clearly, however, after the
recent experiences of terrorist attacks in
Madrid and London, a full-fledged EU
response to a terrorist attack against a
European member state remains unlikely. The
role of the EU in such event is likely to remain
limited, if not marginal."

Assessing the impact of the Lisbon Treaty on
the external dimension of the EU’s
counterterrorism institutions and  policies
requires a subtle distinction between “foreign
policy”— here in the sense of the traditional
tools available to an actor to conduct its foreign
policy (e.g., aid or military action)—and
“external dimension”—here in the sense of the
external aspects of institutions and policies
traditionally internally focused (e.g., exchanges

of information related to homeland security)."”

“Within the
European
Commuission, there
are now arguably
more services
dealing with
counterterrorism

broadly defined.”
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External Dimension

Changes in the external dimension of
counterterrorism policies partly result from the
internal changes described in the previous
section. To begin, the explicit recognition of
the EU’s international personality in Article 47
of the Lisbon Treaty is likely to have a
“positive impact on the external projection of
the AFSJ.”® This unification of the
international legal status of the EU simplifies
the procedures for concluding international
treaties and agreements, as well as the issue of
EU representation n international
organizations and negotiations, in the sense
that EU representatives, regardless their
institutional affiliation, now sit in principle
behind one single nameplate—“European
Union.” However, the practice shows that
there still remains much uncertainty regarding
the EU’s international  representation,
including potentially in some bodies or
negotiations  related to counterterrorism.
Although the EU now has one nameplate, it is
indeed not always evident who will sit behind
this nameplate, leading to (legal) arguments
between the European Commission and the
European External Action Service (EEAS),
and at times the member states.”’ Such
arguments were probably inevitable, but they
must now be resolved swiftly for the EU to

build credible international credentials.

Second, in the increasingly globalized world
that imposes new kinds of global and
transnational  threats to the EU, as
acknowledged by the 2003 European Security
Strategy (ESS),” the high priority given in the
treaty to the creation of an AFS]J is likely to
translate into a higher level of international
activity by the EU and its member states in
order to ensure the security of EU citizens.”
Although the EU will maintain a specific
foreign policy, drafted by the newly established
EEAS, it is also increasingly likely that the EU
will strengthen the external dimension of its

© Center on Global Counterterrorism Cooperation

domestic policies. The EU could, for instance,
seek more agreements on justice and home
affairs issues with third countries on matters
related to migration, asylum, or visa, for
example. One such instance is the Mutual
Legal Assistance agreement concluded with
Japan in 2010. The EU could also attempt to
conclude more agreements on “information
exchange” with third countries, which are
highly controversial as they relate to the
sensitive debate on data protection. The
European Parliament and the FEuropean
Commission have already clashed over such
issues, notably in the context of EU-U.S.

agreements.

In addition, the European Commission is likely
to multiply and deepen its structural dialogues
on domestic issues with various countries (e.g.,
on countering violent extremism and on
diasporas with the United States). In these
cases, relevant DGs of the European
Commission work in cooperation with the
EEAS to enhance internal security via bilateral
dialogues with third countries.**

In order to ensure the well-functioning of these
various dialogues and agreements, the
European services in charge of internal security
are expected to strengthen their global
footprint, taking full advantage of the
provisions foreseen by the Lisbon Treaty and
supported by the Internal Security Strategy
(1SS),” but it is yet too early to assess the scope
of this trend. There are already justice and
home affairs counselors and Europol liaison
officers “deployed” in some EU delegations.”
Notably, however, the Lisbon Treaty “does not
seek to transform the external AFS] into an
autonomous external policy. The focus is
rather on using external powers to achieve
(internal) AFS] objectives and on integrating
an AFS] dimension into other external

policies.”
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The external dimension of the AFS] is
potentially witnessing two interesting trends:
the emergence of a security culture and a new
balance between security aspirations and the
EU’s normative stance. The decision taken by
European Commission President José Manuel
Barroso to separate justice and home affairs
into separate DGs has led to interesting yet
unforeseen consequences. On the one hand, the
Affairs,
previously responsible for the entire justice and
home affairs field, was transferred to the DG
for Home Affairs, leaving the DG for Justice

Department  for  International

without an equivalent structure and apparently
showing little interest to develop one, which is
not unproblematic.”® On the other hand, the
split between justice and home affairs issues is
likely to have a significant impact on
institutional dynamics. Some insiders already
describe what they see as the rise of a “security
culture,” as the separation of justice and home
affairs issues has created “mental divisions”
reinforced at times by explicit orders against
the sharing of information with colleagues
from the other DG.” Although this trend
should be assessed more carefully, it can be put
in parallel with concerns expressed by many
scholars that the “freedom” and “justice”
aspects of the AFS] should not be
compromised by placing too much emphasis

on “security.”

The second interesting trend, yet to be assessed
as well, relates to the new enhanced role of
by  the
together with

oversight  acquired European

Parliament, national
parliaments, to scrutinize EU activities in
justice and home affairs issues, both inside and
outside the EU. Although this new role was
already mentioned in the previous section, it
also matters in the external dimension. Indeed,
the European Parliament now has the power
to approve or refuse any international
agreement in the field of justice and home
affairs. The European Parliament has already

used its new power. On 11 February 2010, it

opposed the conclusion of the provisional EU-

U.S. Financial Messaging Data Agreement
aimed at more effectively following the money
related to terrorist activities or groups. This
decision might have been historic as it is
unusual to oppose a fully agreed international
agreement, but it is surely not the last
confrontation between the Commission and
the Parliament on counterterrorism issues,
including in the external dimension, as the
European Parliament seeks to reinforce its

position in the external action of the EU.”!

The increased oversight of the European
Parliament, which has traditionally acted as a
sort of human rights and civil liberties
watchdog, and the newly acquired legal force
of the Charter of Fundamental Rights of the
European Union will undoubtedly have an
impact on the external dimension of EU
counterterrorism policies. Yet, the European
Parliament will have to adapt to its new
competences in order to use them effectively,
as it will inevitably face a dilemma: the more it
pushes for civil liberties and data privacy in a
field where FEuropean member states are
already reluctant to cooperate, the more some
of these member states might end up
preferring bilateral agreements with third
parties to the complex EU system.” In spite of
this dilemma, the changes wrought by the
Lisbon Treaty could possibly influence more
fundamentally EU counterterrorism foreign
policy by establishing a new balance between
legitimate security concerns and EU normative
foreign policy aspirations,” as they are
expressed in Article 21 of the treaty.*

Foreign Policy

Although the EU has presented the response to
terrorism as one of the key drivers of its foreign
policy,” it has in fact done little in this realm
focusing strictly on counterterrorism. The
limits of the 2005 EU Counterterrorism
Strategy have been largely pointed out by
scholars and officials alike.* Similarly, the 2004

Action Plan was criticized for being too

“Although the EU
has presented the
response to
terrorism as one of
the key drivers of
1ts foreign policy,
1t has in fact done
little in this realm
focusing strictly on
counterterrorism.”
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“The Lisbon
Treaty had a subtle
impact on the scope
and contextual-
1zation of the
counterterrorism
dialogues.”

narrowly focused on internal security as well as
extremely vague. Indeed, it appeared that “the
EU will have to solve the world’s problems if it

is to truly tackle international terrorism.”’

As opposed to the internal or external
dimensions of counterterrorism, where the
powers of the EU have been somewhat
increased with the Lisbon Treaty, the role of
the EU in counterterrorism foreign policy has
been traditionally and remains more limited.
According to Daniel Keohane, there are three
core aspects to the foreign policy dimension of
EU counterterrorism stricto sensu: promoting
UN conventions, dialogues on countering
terrorism, and counterterrorism assistance.” In
short, the Lisbon Treaty had no direct impact
on these dimensions, but this does not mean
that nothing has changed.

The Lisbon Treaty had a subtle impact on the
scope and  contextualization  of  the
counterterrorism dialogues. Indeed, the EU
had initiated high-level political dialogues on
counterterrorism issues with third countries
prior to the new treaty, notably with the
United States, Russia, India, Pakistan,
Australia, and Japan. Yet, the Lisbon Treaty
can be said to have indirectly affected some of
these dialogues because it ignited a new
dynamic within the EU to rethink its so-called
strategic partnerships with established and
emerging powers,” some of which include a
“counterterrorism dimension.”* In addition,
the EEAS has replaced the rotating presidency
in the driving seat of these dialogues.

The reflection on the strategic partnerships is
slowly emerging as a new narrative but also as
a new framework for the EU to “punch its
weight” on the international stage and, more
particularly, with great powers through a more
strategic and comprehensive approach. In this
context, the development and strengthening of
various dialogues on core issues, including
security issues such as counterterrorism, comes

to be seen as paramount to the EU’s strategic
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partnerships. Dialogues on justice and home
affairs take a new dimension and become a
“central priority” to the EU’s external action
within this framework." There are also
discussions to deepen and broaden strategic
and security dialogues with all strategic
partners, as well as discussions to deploy more
specialized staff within EU delegations in
strategic partner countries, such as justice and
home affairs counselors mentioned previously
or “defence and security attachés” sent either
by the EU or seconded by the member states.”
The EU already has two military liaison
officers in New York and in Addis Ababa. As
a report from the UK House of Lords pointed
out, the EU has an interest to “step up its
cooperation, however challenging this may be,
with other strategically important third
countries...in order to mitigate the external

risks to the EU’s internal security.”®

Regarding the two other core aspects to the
foreign policy dimension—promoting UN
conventions and counterterrorism assistance—
the Lisbon Treaty had equally little direct
impact but some indirect consequences
nonetheless. In relation to the UN system, the
EU’s legal personality conferred by the new
treaty has already led to an upgrade of the
EU’s status in the UN General Assembly after
intense diplomatic efforts, which should
logically strengthen the EU’s voice, including
on counterterrorism issues.* The EU also
managed successfully to be represented in the
Global Counterterrorism Forum, a new
informal multilateral forum working in close
partnership with the United Nations and
focusing on civilian efforts, where it is the sole
intergovernmental body. Altogether, the post—
Lisbon Treaty EU should be a stronger and
more consistent player within the UN system
and therefore an even stauncher ally of the UN
in countering global terrorism, notably
regarding the promotion of the UN
and UN

counterterrorism strategy

counterterrorism conventions.
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In terms of counterterrorism assistance, the EU
has been an active but limited player in its
region and beyond for several years through its
various existing instruments, although this
assistance is not without challenges. Four key
challenges associated with how the EU
prioritizes, mobilizes, and delivers assistance to
third countries have been identified: (1) the
receptiveness of third countries (willingness
and ability to cooperate); (2) the willingness of
EU member states to cooperate (willingness of
some member states to operate bilaterally
rather than through the EU); (3) coordination
of EU institutions and delegations (importance
of internal dynamics within the European
Commission and its relations with other
European institutions); and (4) coherence of the
international community (cooperation with the

UN).®

The Commission has generally been reluctant
to get involved in counterterrorism issues ever
since the ECJ ruled in 2007 that the
Commission’s  funding of a  border
management project in the Philippines
through the Instrument for Stability was
illegal. This decision reportedly had a “chilling
effect” on the enthusiasm of the Commission
and of its delegations to shape or fund

counterterrorism activities.*

The Lisbon Treaty has not fundamentally
changed the EU’s instruments for assistance,
nor does it bring a single solution to the
aforementioned challenges. Yet, it opens some
opportunities for improvement, notably
through the newly established EEAS, which
was precisely intended to make European
policies, including counterterrorism measures,
more coherent and more consistent. Finally,
the new budget for the external instruments
(2014-2020) foresees a significant increase for
various instruments that have a
counterterrorism  dimension  (e.g., the
Instrument for Stability or the Development

Cooperation Instrument). It also introduces a

“differentiation approach,” meaning that some

middle-income countries, including strategic
partners Brazil, China, and Mexico, no longer
qualify to receive financial assistance under
these instruments.”

Beyond counterterrorism assistance, the EU
can act much more directly and forcefully in
the face of terrorism, deploying civilian and
military personnel through so-called CSDP
missions. Since the early 2000s, the EU has
launched more than 20 missions and operations
worldwide, from Bosnia and Herzegovina to
Somalia and Afghanistan.”® Although most of
these missions were rather modest in size and
scope, they suggest a growing “actorness” of
the EU on the global stage. They also offer the
possibility for the EU to take action externally
to ensure its security and prosperity, including
responding to terrorist threats.”” A close look at
all EU missions, however, suggests that the
counterterrorism  dimension ~ has  been
completely absent from most if not all missions’

objectives.”

The Lisbon Treaty introduces a certain
amount of changes related to the CSDP, some
of which open interesting perspectives for the
future development of a European defense
policy.’  The extent to which these
opportunities will be exploited eventually
depends on the willingness of the member
states. Indeed, decisions related to foreign,
security, and defense policies (the Common
Foreign and Security Policy [CFSP] and CSDP
in Brussels jargon) must still be approved
unanimously, meaning in practice that the
former second pillar, i.e., CFSP/CSDP, has not
really disappeared. The Lisbon Treaty is
therefore an evolution but not a revolution for
European foreign, security, and defense

policies.

Nonetheless, the treaty includes some
provisions that could become useful to
prioritize and clarify the EU’s external action,
notably in counterterrorism issues. Article 42 of
the Lisbon Treaty complements the range of
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missions that may be carried out in the name of
the EU.? These missions are joint
disarmament operations; humanitarian and
rescue tasks; military advice and assistance
tasks; conflict prevention and peacekeeping
tasks; tasks of combat forces in crisis
management, including peace-making; and
post-conflict stabilization. Even more specific,
Article 43 clearly states that CSDP missions,
through the completion of specific tasks, “may
contribute to the fight against terrorism,
including by supporting third countries in

combating terrorism in their territories.”

It is thus possible to imagine a greater
European contribution to global
counterterrorism efforts through its CSDP
missions, relying on a smart combination of
civilian and military tools under a single
authority, i.e. the High Representative for
Foreign Affairs and Security Policy. Yet, the
limited political appetite for such missions and
the permanent shortage of resources available
inherently limit the potential role of the CSDP
in EU efforts against terrorism, at least for the
foreseeable future. According to Rik Coolsaet,
a professor of international politics, “Member
States remain genuinely divided over whether
the EU should engage ESDP [now CSDP]
resources in direct military intervention against
terrorist activity.... Since 2004, the CFSP and
its defence component the ESDP have not
played a major role in  European

counterterrorism.””

This policy brief has already mentioned a
certain amount of institutional change related
to the implementation of the Lisbon Treaty,
including the increased competencies of the
European Parliament and the EC]J, the
upgraded status of some EU agencies (e.g.,
Europol, Eurojust, or Frontex), and the legal
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possibility to create a FEuropean Public
Prosecutor’s Office. The importance of these
changes to the fight against terrorism has been
emphasized. This section focuses on the most
significant institutional innovation of the
Lisbon Treaty: the establishment of the EEAS.
It discusses as well the future role of the EU
Counterterrorism Coordinator (EU CTC).

The European External Action Service

As illustrated in Annex “A,” the EEAS is a sort
of foreign ministry bringing together various
instruments, services, and agencies dealing
with diplomacy, defense, and development (the
so-called 3 Ds) under the authority of the High
Representative. It was meant to make EU
external action more visible, coherent, and
consistent, as the system of rotating
presidencies (assumed by one member state
every six months) had shown clear limitations
in the field of foreign policy. The EEAS was
meant to be the remedy to the EU’s cacophony.

Concretely, the High Representative “shall
conduct” the EU’s common foreign and
security policy; and as one of the vice-
presidents of the FEuropean Commission,
he/she “shall ensure the consistency” of the
EU’s external action (Article 18). He/she
represents the EU on the international stage
accordingly and chairs the Foreign Affairs
Council (which gathers the 27 foreign affairs
ministers). The High Representative has
therefore a central role to coordinate
simultaneously various EU external policies as
well as the foreign policies of the 27 member
states. This makes the High Representative
responsible for coordinating both the external
dimension and the foreign policy dimension of
counterterrorism. This task is particularly
daunting, not the least because High
Representative  Catherine  Ashton  faces
resistance from other EU institutions and
member states keen to protect their own
international prerogatives.
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The High Representative is supported by the
EEAS, which is an “autonomous body”
separate from the European Commission and
the Council of the EU. The EEAS absorbed
staff from the former DG for External
Relations, from the Council’s Secretariat
General, and from national diplomatic
services. It is divided into geographic and
thematic units that are not without logic but
risk  hampering an  integrated and
comprehensive policy approach. In other
words, “such compartments should not become
silos, and ad hoc horizontal joint task forces
may have to be established to fill possible
gaps.”* Counterterrorism is one obvious issue
where coordination is needed between the
counterterrorism unit and the various
geographic desks, although a similar division
already existed prior to the EEAS. The Lisbon
Treaty did not clarify how these coordination
mechanisms could operate. Nevertheless, two
regional strategies recently adopted by the EU
suggest that the EEAS is indeed showing
progress regarding the integration and
coordination of existing policies and
instruments, notably in terms of security and
development, under a single strategic
framework: the EU Strategy for Security and
Development in the Sahel, adopted by the
Foreign Affairs Council on 21 March 2011;”
and the Strategic Framework for the Horn of
Africa, adopted by the Foreign Affairs Council
on 14 November 2011.>

In order to make EU foreign policy more
consistent, the Lisbon Treaty foresees that the
EEAS will assume from the rotating
presidency the chair of various EU Council
working groups on foreign and security

* Under the previous system, the

policies.
agenda of each working group was established
by the rotating presidency, meaning in practice
a variation of priorities over short periods of
time. The Lisbon Treaty constituted therefore
a major improvement in this regard. Perhaps

unsurprisingly, however, work on

counterterrorism appears to bC an CXCCptiOﬂ;

the CFSP Working Group on Terrorism,
gathering  representatives  from  foreign
ministries, continues to be chaired by the
rotating presidency with the support of the
EEAS®  Other  working groups on
counterterrorism that do not belong to the
CFSP, such as the Terrorism Working Group,
gathering representatives from interior or
justice  ministries, remain under the
chairmanship of the rotating presidency as
well. This institutional exception seems to
confirm that counterterrorism activities remain

mostly driven by the member states.

Within the EEAS, counterterrorism stricto
sensu is located in the Conflict Prevention and
Security Policy Division of the Global and
Multilateral Issues Directorate, “which is
tasked with coordinating the response to
external threats to the EU and its partners
countries, including the external aspects of
internal  security.”  Yet, clearly the
counterterrorism unit can only work in
cooperation with the geographic desk, as well
as with other relevant services or units, such as
the EU Military Staff (EUMS) or the EU
Situation Centre (SITCEN).

Some of the agencies and services that have
been transferred to the EEAS are particularly
relevant to counterterrorism issues. This is the
case for EU SITCEN and the EUMS
Intelligence Directorate (EUMS INT), both of
which were part of the Council’s General
Secretariat prior to the Lisbon Treaty. EU
SITCEN is a strategic analytical body
producing intelligence reports. It has a staff of
approximately 80, mostly analysts, divided into
seven units, including one dedicated to
terrorism. It does not collect intelligence itself
but relies on reports from member states, EU
delegations, CSDP missions, and open sources.
It also receives imagery from the EU Satellite
Centre. It produces threat and situation
assessments on internal and external security
but does not make policy recommendations.
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“The EEAS could
benefit from other
institutional
innovations, such
as the Strategic
Planning Unit,
which reports to
the High
Representative
and could play an
interesting role in
the identification
of new challenges
and how to
confront them.”
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EUMS INT has a staff of approximately 40,
mostly analysts. In close cooperation with EU
SITCEN, it produces intelligence for the
EEAS, but like EU SITCEN, it does not
“own” any intelligence collection capabilities.
Although EUMS INT is naturally more
military oriented, it looks at threats and risks
affecting the security of the EU in a
comprehensive way beyond the purely military

dimension.

EU SITCEN and EUMS INT are now
directly at the service of the High
Representative and at the heart of
CFSP/CSDP structures. They are the only
specific intelligence bodies of the EEAS.
Mainly based on the support provided by the
member states’ intelligence organizations, they
cover the civilian and military dimensions. The
cooperation between these two bodies is
defined in the Single Intelligence Analysis
Capacity, which is an internal EEAS
arrangement to bring together intelligence
analysis capacity in a single functional
arrangement.

The demand for intelligence has allegedly
increased and is likely to continue increasing.”
Against this background, EU SITCEN and
EUMS INT have developed a concept to
promote cooperation with all other potential
EEAS intelligence actors to include EU
delegations and CSDP missions. It is now
easier for them, for instance, to request support
from the delegations or from CSDP missions,
although they can “ask but not task,” or to
arrange a fact-finding mission via the
delegations.”’ This kind of cooperation is still
at an early stage, but it will evolve with time,
particularly as EU delegations begin to focus
more heavily on political and security issues. In
the future, one could envisage that the
intelligence support function will play a more

prominent role in CSDP missions.

The EU delegations are yet another major
institutional innovation of the Lisbon Treaty.
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Formerly, the delegations represented the
European Commission strictly, and their
activities were therefore limited to former first-
pillar issues (e.g., trade, finance, development,
or education). With the Lisbon Treaty, the
delegations have been integrated into the
EEAS and upgraded to represent the EU in all
its dimensions, including the former second
pillar (foreign, security, and defense policies)
and the former third pillar (justice and home
affairs). The delegations have thus acquired
important competencies, some of which relate
to counterterrorism in its external and foreign
policy dimensions (the roles of justice and
home affairs counselors and security attachés
were already mentioned). The delegations also
act as producers of political and security
assessments, which can prove particularly
useful to policymakers in Brussels. Finally, EU
delegations act as a relay on the ground to
implement and monitor EU policies, including
counterterrorism ones. In the current phase of
transition coupled with budgetary constraints
due to the economic crisis, however, the EU
delegations remain notoriously understaffed.
Member states also complain that the
delegations are not yet assuming their full
potential.” As a matter of fact, the role of the
EU delegations in counterterrorism issues has
been very limited to this day, perhaps even
more since the 2007 EC]J decision.

The EEAS could benefit from other
institutional innovations, such as the Strategic
Planning Unit, which reports to the High
Representative and could play an interesting
role in the identification of new challenges and
how to confront them. The unit could also play
the necessary coordinating role between and
among geographic and thematic desks. The
newly created Crisis Response and Operational
Coordination Department also has a likely role
to play. In light of the multitude of actors
dealing with counterterrorism issues just
within the EEAS, time will be necessary to oil
the process and optimize cooperation and

coordination between the various actors.
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The EU Counterterrorism Coordinator

The EU CTC, for his part, has not been
transferred to the EEAS.® Instead, he remains
within the Council’s General Secretariat, in
spite of his well-known lack of powers and
resources. As a result, he has lost his formal
connection to the High Representative, who is
no longer Secretary-General of the General
Secretariat, although informal contacts
survived. This decision surprised most
observers because there was an obvious case to
make for him in the EEAS." To a certain
extent, it is a visible sign of below-the-radar
turf battles and organizational tensions
inherent to such major transition as the ones
resulting from the Lisbon Treaty. Nonetheless,
the unchanged position of the EU CTC
appears as a missed opportunity to bring
greater coordination at the external level and to

avoid duplication with the EEAS
counterterrorism unit.

There are some reasons to believe that this
decision might not prove so disastrous. First,
the role of the EU CTC has an important
internal  dimension, coordinating policies
related to internal security, that would fit
oddly within the EEAS structures. Gilles De
Kerchove, the incumbent, has indeed focused
more on internal coordination than his
predecessor, Gijs De Vries. Arguably, the
changes brought by the Lisbon Treaty in the
field of justice and home affairs, including the
resulting separation of the DG for Justice and
the DG for Home Affairs, call for even more
internal coordination and thus for a continuous
or greater involvement of the EU CTC.”
Second, in the external dimension,
coordination is needed not only within the
EEAS, as explained above, but also between all
EU institutions dealing with the external and
foreign policy dimension of counterterrorism
(e.g., in the European Commission, the DG for
Home Affairs, and the DG for Justice). Here
again, the EU CTC has a possible role to play.
Third, as a sort of “free-floating position,” the

EU CTC could act as an interface between the

internal  and  external  dimensions  of
counterterrorism and actively help bridge the
gap between internal and external security—
two dimensions that remain  heavily
separated.”” Finally, acting from outside the
most influential European institutions might
prove useful vis-a-vis the member states—the
current EU CTC might understand this better
than anyone else—as it is partly because of his
independence from the European Commission

and the EEAS that he receives the ear of the
member states.®’

This last section opens a broader debate on the
EU’s role on counterterrorism issues in the
post—Lisbon Treaty context, with an eye on
current discussions on the European identity
and purpose in challenging times of
multipolarity and austerity.

More Versus Less European Union?

Our contemporary era is marked by two sets of
conflicting trends: one leading to a greater role
for the EU on counterterrorism issues, and the

other leading to a more modest role.

On the one hand, the heavy emphasis on
counterterrorism that has characterized the
first decade of the 21st century seems to be on
the decline. Following the death of Osama bin
Laden and the military withdrawal from Iraq
and Afghanistan and in the absence of a major
terrorist attack in Europe or in the United
States, the attention of policymakers has
gradually shifted from terrorism to other
issues, such as the rise of China. Terrorism is
now one concern among others. As the threat
perception declines significantly in Europe,”
there is a risk of a decreasing interest for
counterterrorism  activities and ~ more

particularly for counterterrorism cooperation

at the European level, which has developed

“...the unchanged
position of the EU
CTC appears as a
missed
opportunity to
bring greater
coordination at
the external level
and to avoid
duplication with
the EEAS
counterterrorism
umit.”
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historically in reaction to terrorist attacks. In
some countries, this trend is already visible, for
instance, in some foreign ministries where the
counterterrorism units have been reduced,
merged with other units, or simply suppressed
following strategic reallocation of resources.”
De Kerchove, the EU CTC, talks about a
“growing  sense”  of  counterterrorism
“fatigue.”” The end of the terrorism frenzy
and the return to a certain normality is
probably a good thing, but only as long as
governments and societies learn the right
lessons from the past decade and continue to
develop more effective means of cooperation,
including at the European level, to reduce the
risk and the impact of a future terrorist attack.

On the other hand, some countertrends are
pushing EU counterterrorism activities in the
other direction, toward more coordination and
cooperation. The Lisbon Treaty has opened
new avenues in this regard, and it is up to the
relevant actors to engage further in this
avenue. There are some signs that this is taking
shape, at least regarding the necessary bridging
between internal and external aspects of
counterterrorism.  Then,  well  beyond
counterterrorism, the economic crisis could be
used as an argument for more European
integration and rationalization of resources.
The case has already been made for more
pooling and sharing of resources in various
fields, such as defense,”" diplomacy, or even
consular affairs.”” There is certainly a similar
case to be made with intelligence and
counterterrorism. As a matter of fact, the
European Parliament has already made the
case: in September 2011, a Dutch member of
the European Parliament, Sophie in’t Veld,
asked for a broad assessment of the
efficiency of EU

counterterrorism policies on the basis that,

effectiveness  and

“during an economic crisis, it is fair to ask how
much we spend, if the money is well spent, and
if we have the right priorities.”” Efforts of
rationalization could take many forms (e.g.,

merging services or COl’l’lpC[CDCCS) and operate
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at various levels (member states or European).
When it comes to EU counterterrorism efforts,
“less [structures, institutions, and agencies| may

actually mean more [results].””*

The Internal-External Security Nexus

A second reflection in this final section

concerns the so-called internal-external
security nexus. There is a broad recognition
that internal and external security are strongly
intertwined. As a 2010 EU report noted,
“IMJost threats to the internal security of the
EU either originate outside Europe or have a
clear nexus to other parts of the world. All
heroin and cocaine consumed in Europe, for
example, is trafficked here from a different
continent. So, too, in the case of the estimated
900,000 illegal migrants entering the EU each
year, while Colombian, Nigerian, Russian,
Albanian, Turkish and other non-EU groups
have important roles in organized crime

activity in the region.”75

Efforts to integrate external security concerns
in the internal dimension of security go back to
the Tampere summit in 1999, which first
acknowledged the need for “stronger external
action” in the field of justice and home affairs.”
An important document was produced in 2005,
entitled Strategy for the External Dimension of
JHA: Global Freedom, Security, Justice, defining
geographical and thematic priorities.” The
Stockholm Programme — An Open and Secure
Europe Serving and Protecting Citizens, the most
recent five-year work program for internal
security, includes a significant 14-page chapter
entitled “Europe in a Globalized World — The
External Dimension of Freedom, Security and
Justice,” which  broadens further the
geographical scope of action, notably to include
the EU’s main strategic partners.”* European
policies vis-a-vis its neighborhood to the east
and to the south are just one illustration of the
natural interactions between internal and

external policies.79
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The Stockholm Programme, which called for
the elaboration of the ISS,* stated explicitly
that the latter should “take into account the
external security strategy [i.e. the ESS]
developed” by the EU.® Clearly, this
recommendation was followed, as there is a
substantial overlap between the ISS and the
ESS in terms of thematic priorities, as both
documents identify terrorism, serious and
organized crime, cybercrime and cybersecurity,
and natural and man-made disasters as key
challenges and fundamental threats to
European security.

On paper, however, the Lisbon Treaty does
little to bridge the gap between internal and
external security policies. The abolition of the
former pillarized structure of the EU is
positive for crafting more coherent policies at
the EU level. But, this depillarization is only
partial in practice, as the shadow of the pillars
remains, notably between internal and external
policies given that CFSP/CSDP policies
maintain separate structures and decision-
making processes. Yet, initiatives have seen the
light at wvarious levels (between EU and
member states, between EU institutions, and
within EU institutions) to bridge the internal-
external security nexus.*

Under the overall framework of the
Stockholm Programme and following an
initiative of the rotating presidency under
Hungary, the EU Council adopted a “working
method  for  closer  cooperation  and
coordination in the field of EU security.” The
document proposes to “convene a regular
inter-institutional information meeting, once
per quarter or when necessary,” between
bodies dealing with internal or external
security in order to “improve planning and
information flow in the field of EU security.”
The Political and Security Committee (PSC)
and COSI, each body gathering representatives
from the 27 member states, would be
responsible for coordinating with the relevant

bodies dealing, respectively, with external and

internal security. The Permanent
Representatives  Committee  (COREPER),
gathering the 27 EU ambassadors, would
assume a limited overall coordinating role. A
description of potential joint meetings between
Council preparatory bodies is reproduced in
the table seen in Annex “B.”

In matters related to counterterrorism, the
Council of the European Union has adopted
specific conclusions to enhance “the links
between internal and external aspects” of
counterterrorism.** These conclusions will be
reviewed in December 2012. Interestingly, this
important document was obviously prepared in
connection with the “working method”
mentioned above, but it was furthermore
triggered by other discussions and documents,
including the ESS, the ISS, and the EU
Counterterrorism Strategy, as well as the EU’s
debate on its strategic partnerships in which
counterterrorism considerations “play a crucial
role.”® The Council “conclusions on enhancing
the links between internal and external
aspects” of counterterrorism include many
recommendations to foster coordination and
cooperation  on  all  dimensions  of
counterterrorism  among  various EU
institutions. Among the recommendations, we
highlight the following.

It calls on the EU CTC “to continue to
contribute to ensuring the implementation and
evaluation of the EU Counter Terrorism
Strategy as well as coordination and coherence
between the various policy strands in the
implementation of the Strategy, to support, in
close cooperation with the Member States, the
EEAS and the Commission, coordination and
coherence between the EU’s internal and
external [counterterrorism] policies, and to
foster better communication between” the EU
and third countries.

It calls on the member states, the European
Commission, and the High Representative “to
work together to obtain tangible results on
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[counterterrorism| capacity building efforts
focused on countries and regions that are of
particular priority to the EU and to ensure that
EU’s internal and external [counterterrorism]|

priorities are consistent.”

It calls on the High Representative assisted by
the EEAS “to ensure that the external aspects
of [counterterrorism] are integrated into the
overall external policy of the European Union
in cooperation with EU Member States, the
Commission and the [EU] CTC; to ensure,
within the budgetary means, appropriate
security policy expertise in general and
[counterterrorism| expertise in EU delegations
in third countries and regions that are of
priority to the EU, such as Afghanistan,
Pakistan, Yemen, Central Asia, Southeast
Asia, the Horn of Africa, Maghreb and the
Sahel, and in particular ensure that EU
delegations have the capacity to play an active
role in coordinating and delivering assistance
in third countries; [and] to arrange that EU
delegations coordinate their activities with
those of the EU Member States, identifying
areas of synergy and overlap.”

The Need for a Strategic Review

The third and ultimate reflection in this
section regards strategy. The Lisbon Treaty
had a nonnegligible impact on EU security
institutions and policies, both internally and
externally. As a result, one can wonder
whether the European strategies in place are
still relevant, particularly in the case of the
outdated ESS. The ISS, on the other hand, was
elaborated with a post—Lisbon Treaty mind-set
and is therefore more compatible with the new

institutional environment.

Having said this, institutional evolution is just
one single dimension in the strategic debate.
Indeed, one could wonder whether the ESS is
still fit to the rapidly changing environment. In
less than 10 years, it has become obvious that
the world has fundamentally changed:* Global
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power is shifting away from traditional power
centers (from the “West” to the “rest,” but also
from nation states to sub- and supranational
entities); the definition of power itself has
evolved; the global security environment is
more complex and less predictable than ever;
and  our  societies  are  increasingly
interdependent. In addition, the economic
crisis has affected the global environment in
depth, with an impact on global security
broadly speaking, on strategic choices, and on
global ambitions and perceptions. In Europe,
the crisis is particularly pregnant, with heavy
consequences on many policies, including
strategic ones such as defense.” More
fundamentally, the European response to the
crisis has triggered debates on the very raison
d'étre of the EU.*® How credible are European
values such as solidarity if they are not applied
at home? How relevant is the European
primary purpose of spreading prosperity when
there is no prosperity to spread? These are no
superficial questions. Yet, another source of
concern for FEurope is the U.S. strategic
reorientation, shifting strategic focus from the
Atlantic to the Pacific.® As Europe now enters

>

the “post-American age,” it critically needs to
assess the implications of this U.S. withdrawal
for Europe’s internal and external security, as

well as for Europe’s strategic choices.

All the elements that have been emphasized
mean in practice that the ESS and to a certain
extent the ISS should be reviewed and updated.
New powers granted by a new treaty in a new
global context call for new strategies.

Looking critically at existing documents, one
could argue that the ESS and the ISS were
never considered to be real strategies anyway.
The ESS has been widely criticized for failing
to provide overall strategic guidance to the
EU’s foreign policy, as the document tells how
to do things but is less clear on what to do.”
The Lisbon Treaty has provided new foreign
policy instruments to the EU, but as recently
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noted, “[M|eans only acquire meaning if they
serve an end. That, unfortunately, is less
evident. The EU lacks clear foreign policy

71 Similar criticisms have been

priorities.
voiced regarding the ISS, which, according to
the UK House of Lords EU Committee, “is
hardly a strategy at all.”” For instance, Wyn
Rees, a professor of international security,
argued that the ISS has no “big, underlying
vision” and little in the way of a “grand

objective.””

The EU’s counterterrorism strategy has been
subject to similar criticisms. Indeed, as one
practitioner put it, “[I]t is not terribly well
articulated and lots of bits of it are pulling in
slightly different directions.” It was also
observed that there is a “lack of prioritization

in EU counterterrorism””

notably because the
strategy does not indicate which policies are
the most important to the EU’s fight against
terrorism.  Finally, the counterterrorism
strategy clearly maintains an “increasingly
artificial separation of internal and external

security.”

Strategies need to be revised. The consensus is
growing in that direction among member
states regarding the ESS, with few but
important exceptions, notably the United
Kingdom, but a revision of the ISS is unlikely
at the moment given its short existence. What
is really needed, however, is more than a mere
revision of existing documents. The EU needs
to better integrate existing strategies, most of
which are intimately interconnected but still
lack harmonization. So far, most policies
continue to be shaped in silos, as if European
policies could be completely separated from
one another and cut off from broader strategic
objectives. Foreign policy makes sense only
when it pursues clearly defined interests and
promotes  common  values.  Similarly,
counterterrorism efforts only make sense when
they are included in a broader framework, for

counterterrorism is not an end in itself.

In order to set clear foreign policy priorities, a
true European security strategy must take into
account the various geographic and thematic
strategies, such as the Sahel Strategy, the CT
Strategy, or the WMD Proliferation Strategy.” A
true European security strategy would also
take full advantage of existing alliances and
strategic partnerships to pursue these priorities.
Shaping a coherent and consistent foreign
policy is the core purpose of the EEAS; a new
strategic document would provide useful
guidelines to this new service.

The EU should not merely attempt to
harmonize its various external strategies. It
should reflect deeper on the nexus between
internal and external security and perhaps
elaborate an overarching strategy, a document
that would come closer to being a true
European security strategy beyond geographic
and thematic priorities, as well as beyond
artificial boundaries between internal and

external security.”

The Lisbon Treaty had a variable but positive
impact on EU internal and external
counterterrorism policies, as well as on its
institutions. As a result, the EU has become a
stronger, more coherent, and more consistent
counterterrorism actor at home and abroad.
Yet, the Lisbon Treaty must be seen as an
evolution, not a revolution. In comparative
terms, the EU remains a marginal actor in
counterterrorism activities, as the member
states remain in charge of the vast majority of
European powers and levers in this field. At
best, the EU can be seen as a “coordinator” or a

“facilitator.””

However marginal, the EU has acquired new
tools and legitimacy to play a greater role in
counterterrorism activities. The added value of
the EU should not be completely overlooked.

According to the 2005 counterterrorism

“..the EU
counterterrorism
policy might still
be a “paper tiger,”
but it 1s one with
growing teeth.”




POLICY BRIEF

Centeron Global

o
“" Cooperation

The views
expressed in this
policy brief are
those of the author
and do not
necessarily

reflect those of the
Center on Global
Counterterrorism
Cooperation, its
staff, or advisory
council.

strategy, the EU’s added value lies in the four
following dimensions: strengthening national
capabilities, facilitating European cooperation,
developing  collective  capabilities,  and
promoting international partnerships. The
Lisbon Treaty has certainly reinforced the
EU’s added value in some of these dimensions,
at  least  partially.  Thus, the EU

counterterrorism policy might still be a “paper
tiger,” but it is one with growing teeth.'"” The
problem is that unless a major terrorist attack
occurs, “swings in political will and a lack of
strategic coherence will remain familiar

"% The question is not so much

features.
whether the tiger has teeth, but rather whether

he is able and willing to bite.
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Annex B
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